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December 13, 2021 

BY EMAIL 

Office of Environmental Health Hazard 
Assessment  
1001 I Street, 12th Floor  
P. O. Box 4010  
Sacramento, California 95812-4010 
https://oehha.ca.gov/comments 

Re: Comments on Notice of Proposed Rulemaking:  Amendment to Section 
25705 Specific Regulatory Levels Posing No Significant Risk  
(1,3-Dichloropropene)  

To Whom It May Concern: 

The following comments are submitted on behalf of The Dow Chemical 
Company (“Dow”) in response to the October 29, 2021 Notice of Proposed Rulemaking:  
Amendment to Section 25705 Specific Regulatory Levels Posing No Significant Risk  
(1,3-Dichloropropene), which proposes to establish a regulatory default No Significant 
Risk Level (“NSRL”) for 1,3-Dichloropropene (“1,3-D”) of 3.7 micrograms per day by 
both the oral and inhalation routes of exposure.  Because OEHHA’s proposal is not a 
response to a need for greater clarity among the regulated community but instead an 
effort to support the goals of activists seeking to influence ongoing regulatory 
proceedings and court proceedings, and for the other reasons stated below, Dow opposes 
OEHHA’s proposal. 

I. It is Both Unnecessary and Inappropriate for OEHHA to Establish a  
Regulatory Default NSRL for 1,3-D. 

OEHHA’s purpose in establishing a regulatory default NSRL for a chemical is “to 
provide some ‘safe harbor’ levels and methodologies . . . which will assist persons in 
making certain that their . . . exposures pose no significant risk . . . within the meaning 
of” Proposition 65.  Final Statement of Reasons, 22 California Code of Regulations 
Division 2 (June 1, 1989), at p. 4.  In other words, OEHHA establishes these levels to 
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provide certainty to the regulated business community that exposures below the default 
NSRL are exempt from Proposition 65 warnings. 

Dow is the sole manufacturer of products containing 1,3-D, and every package of 
1,3-D sold or distributed for use in California bears an appropriate Proposition 65 
warning for cancer.  No business has requested that OEHHA issue a regulatory default 
NSRL for 1,3-D, and indeed every major trade association representing businesses who 
use 1,3-D in California has urged OEHHA not to proceed to establish such a regulatory 
default NSRL.  See Letter to Cal-EPA Secretary Jared Blumenfeld from Almond Alliance 
of California, California Farm Bureau Federation, Western Growers Association, 
Western Plant Health Association, Western Agricultural Processors Association, 
California Pear Growers Association, Sacramento Valley Landowners Association, 
Agricultural Council of California, California Fresh Fruit Association, California 
Association of Winegrape Growers, California Sweetpotato Council, California Citrus 
Mutual, California Walnut Board & Commission, California Seed Association, American 
Pistachio Growers, and California Strawberry Commission (Aug. 19, 2019) (Exhibit 1).1  
It is virtually unprecedented for OEHHA to proceed to establish a regulatory default level 
for a chemical in the face of concreted opposition from the business community that is 
intended to be the beneficiary of the clarity provided by such a level, and there is no 
reason for OEHHA to deviate from its past practice here. 

Indeed, the April 15, 2019, request for OEHHA to establish a regulatory default 
NSRL for 1,3-D came from Californians for Pesticide Reform, an organization that had 
two years earlier sued the California Department of Pesticide Regulation (“DPR”) over 
its regulatory approach to 1,3-D exposures and that had secured a court judgment 
requiring DPR to revise its regulatory program for 1,3-D to address potential cancer risks 
to bystanders.  See Juana Vasquez, Californians for Pesticide Reform, and Pesticide 
Action Network North America v. California Department of Pesticide Regulation, 
Alameda Superior Court No. RG17847563 (filed January 31, 2017; judgment entered 
May 14, 2018).  In that litigation, a major issue was the differing views of DPR and 
OEHHA on the appropriate scientific method for evaluating the carcinogenicity of 1,3-D, 
namely whether it should be assessed using a portal-of-entry approach or a systemic 
approach.  DPR’s scientific evaluation of the data concluded that a portal-of-entry 
approach was appropriate; that approach would lead to an NSRL of 50 micrograms per 
day.  OEHHA disagreed and favored a portal-of-entry approach, the same approach 
OEHHA has used in this proposed rulemaking, which results in a significantly lower 
NSRL.  The judgment in the litigation emphasized the obligation of DPR to take account 
of OEHHA’s views in accordance with Food & Agricultural Code sections 12980 and 

 
1  Dow hereby incorporates the comments of these trade associations. 
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12981.  And at the time of Californians for Pesticide Reform’s petition on April 15, 2019, 
DPR’s process for revising its regulatory approach to 1,3-D was well underway.  In fact, 
it is still underway.   

Furthermore, the petition from Californians for Pesticide Reform was submitted 
by Howard Hirsch of the Lexington Law Group, who also represents another activist 
group, Center for Environmental Health, in its Proposition 65 enforcement action against 
Dow alleging failure to provide warnings for 1,3-D to residents of a community in Kern 
County.  See Center for Environmental Health v. Dow AgroSciences LLC, Kern Superior 
Court No. BCV-18-100589 (filed September 20, 2016).  At the time that the petition was 
submitted, and indeed to this day, that case is pending before the Kern Superior Court.  In 
that litigation, the court will be called on to determine the appropriate NSRL for 1,3-D in 
order to determine whether exposures from Dow’s sale of its pesticide products required 
a warning under Proposition 65.   

This effort by OEHHA to weigh in on behalf of these activist groups and against 
the agricultural community by adopting its proposed regulatory default NSRL for 1,3-D 
will in any event be a waste of its resources.  By OEHHA’s own regulations, a regulatory 
default NSRL is set “solely for purposes of” Proposition 65 and cannot “be construed to 
establish or exposure or risk levels for other regulatory purposes.”  27 Cal. Code Regs. § 
25701(d).  Furthermore, it does not “preclude a person from using evidence, standards, 
risk assessment methodologies, principles, assumptions or levels not described in [the 
OEHHA regulations] to establish that a level of exposure to a listed chemical poses no 
significant risk.”  27 Cal. Code Regs. § 25701(a).  In other words, the regulatory default 
NSRL proposed by OEHHA, if adopted, has no legal effect on either the DPR regulatory 
program or the Proposition 65 enforcement action against Dow. 

OEHHA’s proposal is therefore a highly questionable use of its limited resources.  
Just as the entire agricultural community urged OEHHA not to proceed to adopt a 
regulatory default NSRL for 1,3-D as sought by activist groups, Dow urges OEHHA to 
withdraw its proposal. 

II. Because 1,3-D Was Listed Based Only on Gavage Data, no NSRL Can Be  
Established for the Inhalation Route of Exposure. 

OEHHA proposed to establish a regulatory default NSRL for 1,3-D by two routes 
of exposure:  inhalation and oral.  But 1,3-D was listed by the State’s Qualified Experts 
on the basis of gavage (oral exposure) data only.  The State’s Experts specifically 
excluded inhalation as the basis for listing.  Therefore, it would be inappropriate to 
develop a regulatory default NSRL for exposures by inhalation because the inhalation 
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pathway is not relevant under Proposition 65.  See The Dow Chemical Company 
Response to Request for Information Relevant to the Development of an NSRL for 1,3-D 
(May 25, 2021) (Exhibit 2), at pp. 2-4. 2  Dow has previously commented on this issue, 
and OEHHA has dismissed its comments summarily and refused its request for a meeting 
to discuss this issue.  Dow therefore reiterates its comments here in hopes that OEHHA 
will consider them. 

III. The Proposed Regulatory Default NSRL Is Based on Hyper-Conservative  
Assumptions and Faulty Methodology. 

In arriving at its proposed regulatory default NSRL of 3.7 micrograms per day, 
OEHHA made multiple conservative assumptions, some of which are quite controversial 
and novel in the scientific community, and compounded these with faulty methodology.  
The nature of a regulatory default level under Proposition 65, however, is such that 
OEHHA believes it is entitled to use such a hyper-conservative approach, and Dow is 
under no illusion -- particularly in the context of this rulemaking as set out above -- that it 
will be able to persuade OEHHA to revise any of these assumptions.  Dow therefore 
catalogs certain of these assumptions for the record so that policy makers and judicial 
officers who in the future will undoubtedly be called on to defer to or otherwise give 
credibility to OEHHA’s default regulatory NSRL for 1,3-D will understand its limited 
usefulness. 

Systemic vs. Portal-of-Entry Approach.  As discussed above, scientists at the 
California Department of Pesticide Regulation, who have assessed 1,3-D in multiple 
contexts and immersed themselves for years in the data on this chemical, believe it is 
most appropriately assessed using the portal-of-entry approach.  DPR’s 2015 1,3-
Dichloropropene Risk Characterization Document (“RCD”) emphatically states that the 
weight of the evidence supports 1,3-D as a portal-of-entry carcinogen.  OEHHA’s use of 
a systemic approach accounts for more than a 3-fold difference in the default regulatory 
NSRL. 

Cancer Slope Factor Based on Multiple Tumor Sites.  In its risk assessment of 
1,3-D, DPR based its inhalation cancer slope factor on the most sensitive tumor type in 
an animal study, which was lung bronchioloalveolar adenoma and carcinoma in male 
mice in the Stott et al. (1987) study.  In contrast, OEHHA based its human inhalation 
cancer slope factor on multiple tumor sites, including bronchioloalveolar adenomas and 
carcinomas, as well as lacrimal gland cystadenoma and carcinoma in male mice in the 

 
2  Dow hereby incorporates these prior comments submitted in response to OEHHA’s request for 
information in response to the petition of Californians for Pesticide Reform. 
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Stott et al. (1987) study.  OEHHA did a similar analysis on oral exposure data.  In 
essence, OEHHA “added up” the cancer slope factors for any tumors that it considered 
positive.  This accounts for more than a 2-fold difference in the default regulatory NSRL. 

Reduction in Denominator for Cancer Data.  In developing the NSRLs for 1,3-D, 
OEHHA did not use the tumor incidences reported by Stott et al. (1987) and NTP (1985).  
Instead, OEHHA obtained the raw data and expressed the cancer data as the number of 
mice with tumors in the numerator and the number of mice alive at the appearance of the 
first tumor in the denominator.  Usually, the denominator is the number of animals 
assigned to the study, not the number alive at the appearance of the first tumor.  The 
lower the denominator, the higher the incidence of tumors and therefore the higher the 
cancer slope factor. 

Linear Multistage Model.  OEHHA used the linear multistage model in 
determining its proposed regulatory default NSRL.  As noted in Dow’s May 25, 2021 
Response to Request for Information (at p. 5), in 2019 the U.S. Environmental Protection 
Agency, which regulates 1,3-D under the Federal Insecticide, Fungicide, and Rodenticide 
Act, recommended using a threshold-based point of departure for all forms of chronic 
toxicity (including cancer) associated with exposure to 1,3-D.  EPA implemented this 
approach in its 2020 Registration Review of 1,3-D. 

OEHHA used other highly conservative approaches that drove down its proposed 
regulatory default NSRL.  Indeed, using the more realistic assumptions and methods 
employed by DPR would result in an NSRL of 50 micrograms per day, and using those 
employed by US EPA would result in an NSRL of 400 micrograms per day.  See Dow’s 
May 25, 2021 Response to Request for Information (at pp. 13-17). 

OEHHA has multiple incentives to set the regulatory default levels very low using 
highly conservative assumptions and methodology.  A regulatory default level essentially 
exempts exposures below that level from liability under Proposition 65.  There may be 
good policy reasons to limit such exemptions, for example if there is uncertainty about 
the toxicity of a chemical.  But such exemptions also draw criticism and sometimes 
litigation from activist groups who challenge the regulatory default levels as being too 
low.  Businesses are less likely to file such challenges because they retain the right, under 
the statute and regulations, to establish that the true NSRL for the chemical is much 
higher than OEHHA’s default regulatory level, based on different “evidence, standards, 
risk assessment methodologies, principles, assumptions or levels.”  27 Cal. Code Regs. 
§ 25701(a).  Furthermore, it bears noting that OEHHA is the recipient of 75% of all civil 
penalties paid by alleged violators in Proposition 65 enforcement actions filed by private 
enforcers. 
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IV.  OEHHA Should Abandon This Rulemaking or Revise It to Adopt a Regulatory  
Default NSRL of at Least 50 Micrograms Per Day. 

 
For the reasons explained above and in the exhibits, OEHHA should abandon this 

effort to assist activist groups and withdraw its October 29, 2021 proposal.  In the 
alternative, OEHHA should acknowledge the validity of the data and analysis submitted 
by Dow in its May 25, 2021 response to OEHHA’s request for information.  Based on 
that data and analysis, OEHHA should adopt a regulatory default NSRL for 1,3-D of at 
least 50 micrograms/day. 
 

Should OEHHA proceed to adopt a regulatory default NSRL for 1,3-D, it should 
emphasize the limited effect of that regulation, as it has in other rulemakings, namely that 
it is “solely for purposes of” Proposition 65 and cannot “be construed to establish or 
exposure or risk levels for other regulatory purposes.”  27 Cal. Code Regs. § 25701(d).  
And that it does not “preclude a person from using evidence, standards, risk assessment 
methodologies, principles, assumptions or levels not described in [the OEHHA 
regulations] to establish that a level of exposure to a listed chemical poses no significant 
risk.”  27 Cal. Code Regs. § 25701(a).  But regardless of whether OEHHA will note the 
narrow nature of its proposal, the law remains that it will have no legal effect on either 
the DPR regulatory program or the Proposition 65 enforcement action against Dow or 
other businesses that sell, distribute, or apply 1,3-D. 

Sincerely, 

 
Trenton H. Norris 

 
Exhibit 1:  Letter to Cal-EPA Secretary Jared Blumenfeld from Almond Alliance of 
California, California Farm Bureau Federation, Western Growers Association, Western 
Plant Health Association, Western Agricultural Processors Association, California Pear 
Growers Association, Sacramento Valley Landowners Association, Agricultural Council 
of California, California Fresh Fruit Association, California Association of Winegrape 
Growers, California Sweetpotato Council, California Citrus Mutual, California Walnut 
Board & Commission, California Seed Association, American Pistachio Growers, and 
California Strawberry Commission (Aug. 19, 2019) 
 
Exhibit 2:  The Dow Chemical Company Response to Request for Information Relevant 
to the Development of an NSRL for 1,3-D (May 25, 2021) 
 



EXHIBIT 1 



 

 

 
 
 
 

 
 

 
 

 
 
 
 
 
 

 

 
 

 
 
 
 
 

 
 
August 19, 2019 
 
Dear Secretary Blumenfeld, 
 
Our organizations represent farmers in California who grow fruits, nuts, vegetables, and other crops that are 
important to the state’s agricultural economy.  We are writing you regarding a petition pending before the Office of 
Environmental Health Hazard Assessment (OEHHA) concerning 1,3-dichloropropene (1,3-D), an essential tool our 
members use to protect their crops in the most difficult soil-pest management situations.     
 
The petition filed with OEHHA threatens to usurp an administrative rulemaking proceeding by the Department of 
Pesticide Regulation (DPR) to develop new statewide regulations for soil fumigant products containing 1,3-D.  By 
statute, DPR is the lead agency responsible for developing those regulations.  DPR agreed to initiate the rulemaking 
proceedings in response to a May 2018 judgment by the Alameda County Superior Court, and we understand DPR’s 
scientists are presently in the midst of a complex and highly technical analysis to ensure DPR’s rulemaking satisfies 
all the statutory requirements.  If the petition before OEHHA is granted, it would interfere with DPR’s ongoing 
scientific analysis and disrupt the proper allocation of responsibility between DPR and OEHHA for the development 
of the new regulations.  Moreover, it appears the petition was filed with OEHHA in an effort to drag that agency into 
litigation pending in Kern County concerning the alleged need for Proposition 65 warnings for 1,3-D applications. 
 
Given that DPR and OEHHA are sister agencies within the California Environmental Protection Agency (Cal-EPA), 
we are hopeful you can intervene in this matter by discouraging OEHHA from giving further consideration to the 



 

 

petition.  OEHHA already will play a statutorily defined role in the development of the new regulations, including by 
consulting with DPR, as required by law, on certain issues relevant to human health.   Granting the petition, by 
contrast, would undermine the collaborative inter-agency approach required by statute.  Additionally, it would run 
afoul of the longstanding reluctance by CalEPA and its agencies to become embroiled in privately litigated matters, 
such as the Proposition 65 suit in Kern County.   
 
Background Regarding 1,3-D 
Soil fumigation is an integral part of farming operations throughout California and is fundamental to sustaining the 
state’s agricultural economy.  1,3-D has been used in agriculture since the 1950s and has been extensively studied 
by various agencies worldwide.  It is the active ingredient in soil fumigants that control nematodes, fungi, and other 
pests that otherwise would damage root structures of new plants.  This not only helps boost crop yields, but also 
allows for more efficient use of water, fertilizers, and nutrients and less reliance on other pesticide products.    
 
Unlike many other pesticides, 1,3-D products are not applied to plants or crops themselves.  Instead, they are applied 
to the soil before crops are planted, at least 12 inches below the surface using a fumigant shank and then 
mechanically sealed or applied with a water-drip apparatus and then sealed in the soil with a plastic tarp.  For plants 
with long lifespans like fruits, nuts and grapevines, only one application is typically needed, when new trees or vines 
are planted every 20 to 30 years.   
   
General Regulatory Restrictions on 1,3-D 
The distribution, sale, and use of products containing 1,3-D is extensively regulated at the federal, state, and county 
level.  The Federal Insecticide, Fungicide and Rodenticide Act (“FIFRA”) prohibits the distribution of any chemical 
substance for pesticidal purposes without a federal registration, which the U.S. EPA only issues after a thorough 
examination of scientific data relevant to human-health concerns.  FIFRA also imposes mandatory federal labeling 
requirements for 1,3-D products, including directions for how to safely handle and legally apply them. 
 
At the state level, the Food and Agricultural Code requires DPR to perform a similarly exhaustive scientific analysis 
before registering 1,3-D products for lawful sale in California.  Among other factors, DPR must evaluate the potential 
for acute and chronic toxicity (including carcinogenicity), including risks from inhalation.  By statute, DPR also is 
required to continuously evaluate all registered pesticides, such as 1,3-D products, and where appropriate can 
impose use restrictions or other control/mitigation measures as conditions to their continued registration.  DPR also is 
the lead agency responsible for adopting regulations governing pesticides and worker safety (e.g., field reentry times 
and protective devices), although DPR must consult with OEHHA and consider its recommendations when the 
proposed worker-safety regulations relate to health effects.      
 
Additionally, because they are restricted use pesticides, 1,3-D products only may be applied by certified applicators 
who have permits from the County Agricultural Commissioners (CACs).  Under the Food and Agricultural Code, the 
CACs must publish regulations governing the use of any restricted material they find may cause injury to the 
environment or to any person.  Before any individual application of 1,3-D is allowed, moreover, the pertinent CAC 
must approve a notice of intent to apply after considering a host of factors, including local field conditions. 
 
The Township Cap Program 
Since 1999, the central component of DPR’s regulatory approach to 1,3-D in California has been the “township cap” 
program.  Among other use restrictions, this program limits the number of pounds of 1,3-D that can be applied per 
year in any given 6 x 6 square mile township.  It was implemented by DPR as a condition on the continued 
registrations of 1,3-D products and has gradually evolved over time, as more robust data and improved scientific 
methods have become available.  
 
The most recent changes to the program, effective in January 2017, were based on an exhaustive analysis of the 
most modern scientific data.  This process started in 2015, when DPR began its updated risk assessment to 
reevaluate, using the newest data and techniques, the level of 1,3-D in the atmosphere that might result in a 



 

 

significant risk of cancer for humans.  This comprehensive analysis culminated in December 2015, when DPR issued 
a 275-page Risk Characterization Document (RCD) authored by a team of scientists within DPR’s Human Health 
Assessment Branch. 
 
In October 2016, based on the RCD’s scientific conclusions, DPR announced a new Risk Management Directive 
(RMD) for 1,3-D.  The RMD outlined the most restrictive set of control measures for the use of 1,3-D products 
anywhere in the world in order to protect people from possible cancer risks from trace airborne concentrations.  In 
addition to adjusting the township cap and eliminating the prior “banking” system that had been in place since 2002, 
the RMD also endorsed a complete ban on 1,3-D applications in the month of December to account for seasonal 
weather conditions.  Based on DPR’s prior scientific analysis, the RMD concluded these mitigation measures would 
prevent the air concentration of 1,3-D from exceeding even half of the regulatory target of 0.56 parts per billion (ppb), 
thereby preventing any significant risk of cancer from airborne exposures.  
 
At each stage of this process, DPR solicited and responded to comments from interested persons and other 
agencies, including OEHHA, the California Air Resources Board (CARB), and the U.S. EPA.  In particular, OEHHA 
and the U.S. EPA provided detailed comments to the RCD, which DPR considered and responded to publicly.   
Likewise, OEHHA and CARB provided comments to the draft RMD that DPR circulated in August 2016, and DPR 
again made its responses publicly available.  With respect to OEHHA’s comments specifically, we understand DPR 
and OEHHA jointly consulted with your predecessor, Secretary Matt Rodriguez, who helped resolve certain 
disagreements between the two agencies concerning the appropriate airborne target concentration. 
 
The Petition to OEHHA and the Related Litigation 
The petition to OEHHA is an effort to effectively override DPR’s thorough scientific analysis by asking OEHHA to 
declare a competing “no significant risk level,” or NSRL, for 1,3-D.   
 
Specifically, the petition was informally initiated by an email to OEHHA dated July 28, 2016, after DPR had finalized 
the aforementioned RCD.  The email was submitted on behalf of Californians for Pesticide Reform and was copied to 
two other public-interest groups that also staunchly oppose pesticide use, including the Center for Environmental 
Health, but no one else.   
 
The email noted that 1,3-D has appeared on California’s Proposition 65 list since January 1998.  This listing reflects 
California’s prior determination that 1,3-D has carcinogenic effects, at least at certain excessive exposure levels.  
While the scientific validity of that conclusion is disputable, all products containing 1,3-D that are sold for use in 
California nevertheless include the requisite Proposition 65 warning, in both their federally approved labels and the 
accompanying Safety Data Sheets. 
 
The July 2016 email requested OEHHA to establish a NSRL, also known as a “safe harbor” level, for 1,3-D and two 
other pesticidal chemicals.  Normally, the statutory purpose of a NSRL is to provide clarity to manufacturers, sellers, 
and others regarding the level of a chemical that may be present before a Proposition 65 warning is required – an 
unnecessary request because a warning is already provided with the product.   
 
Nevertheless, on August 5, 2016, OEHHA stated it would review the request expeditiously and that it was under 
consideration by OEHHA’s senior management.  This response, notably, was sent after OEHHA had commented on 
DPR’s draft risk assessment and management documents (i.e., the RCD and RMD), but before the RMD was 
finalized and issued on October 6, 2016.  After receiving a follow-up inquiry, OEHHA then stated, in a October 17, 
2016 email, that it would establish a safe-harbor level for 1,3-D and the other chemicals referenced in the original 
email.    
 
In January 2017, Californians for Pesticide Reform (“CPR”), filed a lawsuit against DPR in Alameda County Superior 
Court alleging that the RMD and the related changes to DPR’s township cap program for 1,3-D constituted an 



 

 

improper “underground regulation” and improperly disregarded OEHHA’s prior comments regarding the proper target 
air concentration. 
 
In other words, OEHHA had been led to agree to establish a NSRL for 1,3-D by an interested party, who then 
opportunistically filed a lawsuit against DPR based on alleged inter-agency conflicts between OEHHA and DPR.  
That lawsuit was not the only one implicating 1,3-D and the permissible level of airborne concentrations.  In 
September 2016, shortly after OEHHA had agreed to consider the email petition, the Center for Environmental Health 
(CEH), filed a private Proposition 65 lawsuit in Alameda County alleging that individuals in Shafter, California had 
been exposed to allegedly unhealthy levels of 1,3-D without first receiving a Proposition 65 warning.   
 
The petition effectively seeks to compel OEHHA to act on its prior advisement that it would set a NSRL for 1,3-D, 
notwithstanding OEHHA’s apparent change of course in light of the intervening developments over the past three 
years.  If OEHHA were to take such action now, it would have obvious implications for the Proposition 65 lawsuit, 
which is still pending and currently set for trial in May 2020.   
 
DPR’s Current Regulatory Rulemaking Activities 
In May 2018, the Alameda County Superior Court issued a judgment and writ of mandate in the suit filed by CPR 
against DPR based on its alleged failure to follow OEHHA’s recommendations.  In those rulings, the Court concluded 
that DPR’s most recent iteration of the township cap program was an improper “underground regulation” and ordered 
DPR to formulate new regulations concerning 1,3-D after complying with the formal rulemaking requirements of the 
California Administrative Procedure Act.  Additionally, the Court directed DPR to comply with the Food and 
Agricultural Code, which require DPR to consult with OEHHA about health effects when formulating worker-safety 
pesticide regulations. 
 
Because an intervenor appealed these rulings, DPR has taken the position that the Court-imposed time deadlines for 
the new regulatory rulemaking are stayed.  Nevertheless, DPR agreed to voluntarily initiate the formal rulemaking 
procedures in accordance with the Court’s findings.  Based on this development, parties to the lawsuit agreed to stay 
the appeal while DPR moved forward with its regulatory rulemaking.   
 
In a recent filing in the Court of Appeal, DPR advised that the scope of its anticipated 1,3-D regulations has been 
revised and expanded to address acute exposure risks from the use of 1,3-D, as well as cancer risks to bystanders.  
As DPR explained, it is now in the midst of the highly technical and scientifically complex process of integrating these 
issues in its proposed 1,3-D regulation, which includes consulting with OEHHA and CARB.  To ensure compliance 
with all the applicable statutory requirements for the development of its new regulations, DPR now estimates that it 
will issue a notice of proposed rulemaking for 1,3-D in Summer 2020.  In the meantime, DPR has advised that it 
intends to propose interim control measures for 1,3-D that are even more stringent than those imposed under the 
latest version of the township cap program. 
 
Our Interest in the Petition and the Rulemaking 
As leading organizations representing California agriculture, we have a strong interest in ensuring that the new 
proposed regulations regarding 1,3-D are developed through a comprehensive, consistent, and rigorous analysis of 
all available toxicology and risk-assessment science.  A full accounting of the best available science must be the 
basis for the regulation of all crop protection products, including 1,3-D.  Unless that happens, we fear the availability 
and utility of 1,3-D soil fumigants will be severely compromised to the detriment of our members and the State’s 
economy.   
 
To avoid such an outcome, all departments within CalEPA should pursue sound and internally consistent scientific 
approaches, thereby bringing clarity and predictability to the policy keeping these essential 1,3-D products available.  
Many of our members have made planting decisions and economic investments well into the future in reliance on the 
continued availability of 1,3-D products.  For example, many almond trees are purchased years in advance based on 
the farmers’ understanding that they would be able to protect those crops using 1,3-D soil fumigants.  



 

 

 
We recognize and value CalEPA’s responsibility to protect human health and the environment with respect to 
potential pesticide exposure.  If the most up-to-date toxicology information from new 1,3-D studies is used, and the 
full capabilities of advanced technologies for characterizing fumigant emissions are applied, we are confident that 
1,3-D use in California will continue to be protective to the health of workers who apply it and the people who live 
near fumigated fields.  In short, with the aid of the most modern science, the new regulations that DPR is in the 
process of developing, with the input of OEHHA and other California agencies, can protect human health and the 
environment while, at the same time, ensuring the continued availability of 1,3-D products to the farmers who depend 
on them. 
 
The petition before OEHHA threatens to upend this deliberate and thorough multi-agency regulatory process, simply 
to promote the aims of private litigants.  If OEHHA were to grant the petition, it effectively would usurp the rulemaking 
process that DPR is already undertaking, as the designated lead agency, in conformity with the governing statutes 
and the rulings of the Alameda County Superior Court.  The complex and comprehensive scientific analysis in which 
DPR is presently engaged – with appropriate consultation by OEHHA, could be mooted, contradicted, or thrown in 
doubt by a parallel determination, made by OEHHA only, regarding a discrete issue that is only relevant, if at all, to 
the Proposition 65 context.  Such a result not only would run afoul of the applicable statutory scheme and the 
Superior Court’s rulings, but also would undermine the consistency and predictability our members need to produce 
the healthy fruits, nuts and vegetables that feed Californians and families all over the world.  It also would 
unnecessarily draw OEHHA into litigated matters that are still active, at both the appeal and trial court level.    
 
Conclusion 
For these reasons, we urge Cal-EPA to intervene in this matter, as may be necessary, to discourage OEHHA from 
further considering or acting on the petition.  Any such action by OEHHA would be both unnecessary and unwise, 
particularly given the far more comprehensive and thorough regulatory rulemaking proceeding in which DPR is 
presently engaged.  If there is any additional information you would like from us or our members, please let us know 
and we will promptly provide it.  In the meantime, we look forward to working with you to help keep California’s 
agricultural economy strong while also protecting human health and the environment.    
 
Sincerely,  

  
Elaine Trevino Michael Miiller 
President Director, Government Affairs 
Almond Alliance of California California Association of Winegrape Growers 

  
Kari Fisher Darren Barfield 
Senior Counsel President 
California Farm Bureau Federation California Sweetpotato Council 

  
Matthew Allen Casey Creamer 
Director, California Government Affairs President 
Western Growers Association California Citrus Mutual 



 

 

  
Renee Pinel Michelle Connelly 
President/CEO CEO 
Western Plant Health Association California Walnut Board & Commission 

  
Roger Isom Donna Boggs 
President/CEO Associate Director 
Western Agricultural Processors Association California Seed Association 

  
Debbie Murdock Sara Reid Herman 
Executive Officer President 
California Pear Growers Association California Women for Agriculture 

  
Barbara LeVake Richard Matoian 
Executive Director Executive Director 
Sacramento Valley Landowners Association American Pistachio Growers 

  
Tricia Geringer Mark Martinez 
Vice President Vice President, Public Policy 
Agricultural Council of California California Strawberry Commission 

 
Marcy L. Martin 
Director, Trade 
California Fresh Fruit Association 
 
 
cc: Karen Ross, Secretary, California Department of Food and Agriculture 
 Val Dolcini, Department of Pesticide Regulation 

Julie Henderson, California EPA 
Bill Lyons, Office of Governor Gavin Newsom 
Christine Hironaka, Office of Governor Gavin Newsom 
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